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MADISON COUNTY  

PLANNING & ZONING COMMISSION 
PUBLIC MEETING 

Wednesday September 14, 2022 6:30 PM 

Madison County Commissioner’s Room 

AGENDA 

 
6:30 p.m.  Welcome: Commission Chair, Sharon Oakey 

                Roll Call Attendance 

    

  Routine Business: Approve August 24, 2022 Public Meeting Documents 

             Meeting Minutes 

             BOCC Meeting Review                                    

6:35 p.m.  Public Hearings 

                                                

September 14, 2022 

     CUP for Accessory Building w/ Living Space – Kevin Cook  

     CUP for Accessory Building w/ Living Space – Brandon Hawkes 

     

  Discussion: September 14, 2022 

    Edstrom Gravel Pit CUP Discussion Continuation 

 

7:00 p.m.  Adjourn: Commission Chair, Sharon Oakey 

Upcoming Meetings:              

 

September 28, 2022 

    Craner CUP – Accessory Building w/ Living Space 

    Thueson CUP – Accessory Building w/ Living Space 

 

 

 

 

https://zoom.us/j/96202049064
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Meeting Commenced at 6:30 

All present were invited to participate in a Pledge of allegiance by Chair Sharon Oakey, who 
conducted the meeting.  

 

 

 

 

 

 

 

Routine Business 

          Approve August 10, 2022 Public Meeting Documents: 

o Meeting Minutes 
o Motion: Troy Thurgood 
o Second: Clint Hansen 
o Voting was Unanimous  

o Findings of Fact 
David Green CUP for Accessory Building w/ Living Space 

• Motion: Arlene Anderson 
• Second: Troy Thurgood 
• Voting was Unanimous 

 

Public Hearing 

 EDSTROM CONSTRUCTION INC. 

CONDITIONAL USE PERMIT FOR GRAVEL PIT  

Chair Oakey: Introduction of the application.  

Staff Report: Gary Armstrong: This application was noticed correctly, there are revised 
application materials that have been on the internet for over a month. Commission members 
Shane Ruebush, and Kort Black have been recused from the decision due to conflict of interest.  

  

August 24, 2022 Attendance 
Roll Call Present Absent Excused 

Arlene Andersen X   
Clint Hansen X   
Eric Miller X   
Kort Black Recused   

Mark Hansen X   
Shane Ruebush Recused   
Shane Sutton  X  
Sharon Oakey X   
Troy Thurgood X   
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Bryan Edstrom:  5999 W 2000 S. We have learned a lot as a company as to how we can do 
better. Reads from the Comp Plan. Understands the point of view of the neighbors, no one wants 
to have a gravel pit close to them. It is not a perfect situation, but we have put a lot of work into 
this application, and have made major concessions in regards to this.  

Eric Miller: Wondering about the water for the various activities in the gravel pit? How are you 
getting water for the crusher, and where is that coming from? 

Bryan: Have been in communication with IDWR, and have a complete plan in place for water.  

Eric: So, the plan is to use the city water? 

Bryan: Yes, we have an ongoing agreement with the city. We have a permanent agreement with 
the city that we can use fire hydrants to get water for dust control.  

Eric: Is there any situation for dust control? 

Bryan: Yes, we have a plan. 

Eric: Your plan says that you will not go below the water table until such time as you have water 
shares in order to do that, do you intend to procure rights to the ground water?  

Bryan: Yes, we will also only be excavating during the winter when the water table is relatively 
low.  

Eric: If you dig during the winter, and the groundwater comes up during the summer then you 
would not be adhering to Idaho law.  

Edstrom Employee: Are in negotiations to use the irrigation water for other uses.  

Eric: Having worked on things like this for a long time I would not depend on getting the water 
rights for some other use.  

Employee: What was the other question that you had?  

Eric: What is the plan to get groundwater rights. Daylighting groundwater. If you dig down in 
the winter, and the water comes up in the summer you would likely not be in compliance with 
Idaho law  

Employee: Are in conversation with IDWR. 

Eric: Recommends getting a letter from IDWR to show compliance.  

Employee: We want to do that as soon as possible.  

Gary: Clarification: The shares out of the Reid Canal will be used for irrigation of the berm and 
the landscaping that is in the plan. Water associated with dust control is being acquired from City 
of Rexburg, is that correct? 
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Employee: Yes, we will have a storage facility for the water that we are acquiring from the city 
of Rexburg, so that we will not have to buy water all the time.  

Eric: NOI, have the wrong permit for this application.  

Employee: We have talked with DEQ about that issue, and were told that was all we needed. We 
will revisit that with DEQ. 

Eric: The General Construction NOI is generally only for the initial construction process, not for 
continued use.  

Employee: We will revisit that, but DEQ has told us that is what we needed to have.  

Eric: Noxious weed plan, feels that it was merely a dump of information rather than a specific 
plan.  

Bryan: Are currently working with a landscaper for the plan for all of that. We will incorporate a 
more specific plan at the beginning of the season.  

Eric: Does not need to be long, it just needs to be specific. Could be included in the subcontract 
agreement with the landscaper.  

Sharon: Irrigation plan question, wonders what a stick is 

Bryan: It is one section of handline.  

Sharon: Question about the current weeds, and the steep sidewall of the gravel pit.  

Bryan: We are working on addressing that.  

Gary: Feels that the plan is specific.  

Eric: Base on my experience I do not feel that this would be considered to be sufficient to 
constitute a plan for weed control.   

Mark Hansen: Feels that a specific schedule is not effective.  

Eric: Stormwater prevention plan, is more about surface water protection. The requirement was 
to have something for groundwater prevention. Reads from the code. Wishes that the 
groundwater protection plan was in the application.  

Employee: Feels that they are addressing it.  

Eric: More concerned about onsite groundwater protection, due to potentially hazardous 
materials leaching into the groundwater due to lack of containment.  

Employee: Feels that best practices for hazardous materials are addressed within the stormwater 
protection plan.  
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Eric: Agrees that there is a crossover. Wants something that talks about the containment of any 
hazardous materials onsite, perhaps would be in between the inside and outside berms. Would 
like a separate section that addresses the groundwater.  

Bryan: We are willing to deal with that.  

Eric: Typically, there would be a map in your application showing where hazardous materials 
would be stored.  

Sharon: Question about the scheduling in the application.  

Gary: That scheduling is coming directly from the code.  

Sharon: Wants a more detailed explanation from Gary 

Gary: Explanation of the scheduling according to the code.  

Troy: If they ask for permission for additional days how is that allowed? 

Gary: Reads from code. Madison County Code Chapter 117 Article III Section 117-62 Section 
(6) Subsection (a). 

Arlene: We don’t need to address this in this hearing, it can be addressed later 

Gary: Example of a temporary use permit.  

Sharon: Knows that the schedule is a sensitive issue.  

Eric: Feels that many of the issues that have come up are a result of a disconnect between the 
state regulations, and the needs of the residents. Despite compliance with state regulation feels 
that because of proximity to homes, that compliance may not protect the neighbors. 

Bryan: The Gravel Pit Overlay Zone requirements are extensive, and because of those 
requirements, feels that the application achieves the balance of keeping the neighbors safe, while 
still being able to have a gravel pit. Because everything involving crushing is being operated in 
the west pit feels that they are compliant with everything, and that they will entirely mitigate all 
the issues associated with the neighbors.  

Employee: All the trees being planted, and the berms that are going to b constructed will be able 
to control the dust. Some things such as neighbors are out of our control, there have been many 
dust complaints that were actually the result of the neighboring gravel pit.  

Eric: Knows that the application is good, but is concerned about the ability of the company to 
communicate with the neighbors to ensure that everyone is happy.  

Employee: Feels that a 3rd party such as the county should be ensuring compliance.  

Bryan: If there is anything that is still needed in the application we can adjust it and add it.  
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Eric: DEQ, might be best if there be some sort of compliance and accountability with the 
neighborhood.  

Arlene: In the new proposed area you would only be digging for the gravel, then you would haul 
it over to the existing pit to be crushed? 

Clint: By Existing, do you mean currently in operation? 

Employee: Yes 

Bryan: We use to have the crusher in a different place, but it generated too much dust so we 
moved it.  

Public Comment:  

Chair Oakey: We have all the meeting minutes and written correspondence from the initial 
hearing regarding this application within our meeting packet.  

In Favor: 

Jo 

Chris 

Neutral:  

Shane Ruebush: Does appreciate the improved application. Pg. 98, ponds and lakes question 
regarding IDWR, if a water right is not obtained prior to digging below the water table the 
company should be required to backfill up to above the water table. Question about the 
backfilling, seems that they did not include the backfilling cost into the reclamation costs. 
Remedy, table this for a proof of water rights, other option is to require a new reclamation plan 
that matches with the water right. Sees some incongruity within the current plan. Dust control 
plan, happy to hear about the current agreement with the city, wants a copy of the agreement 
with the city of Rexburg. Should also require that if there be any change in the contract that it be 
addressed with planning and zoning, feels that they should be assured that they have water for 
dust control at all times. Groundwater protection pg. 18, feels that the plans should be certified 
by an engineer. Feels that there needs to be more review from DEQ. There is nothing in the 
application that says that any applications for water rights have been approved. 

Kirsten Ruebush: Describes the litigation involving the H.O.P.E group, is not currently working 
with that group, concerned about the gravel pit overlay issues. Is frustrated that the county has 
not enforced the Gravel Pit Overlay Zone regulations. Only worried about compliance. Feels that 
the application is still not in compliance. Pg. 41 concerns about saturation. Feels that the area 
that is proposed for mining is larger than the permitted acreage. Addresses concerns with the 
acreage being mined. Feels that the crusher is part of the active mining definition. Reclamation 
plan is compliant with Idaho Statute, but not with Madison County Code. Feels that the old pit 
needs to be reclaimed. Concerns about safety issues with reclamation. Doesn’t feel that the 



 
 

PLANNING & ZONING COMMISSION 
Wednesday August 24, 2022  

Public Meeting Minutes 

Page 6 of 18 
 

county is ensuring compliance. Wants a better map that includes each phase of the mining so that 
the reclamation plan can be reflected better.   

Kort Black: Private property rights, only restricted when private property use encroaches on the 
property rights of others. One of the roles of the planning and zoning commission is to determine 
compatibility of land use. Feels that there should be some sort of monitoring of the mining site to 
ensure compliance. Concerns about pollution.     

Chair Oakey: Would appreciate if the comments made would be in consideration of the time of 
others, and as concise and to the point as possible.                              

Opposed:  

Kelly Roberts: 4436 S Cameron Ln. Discrepancy with the application, confusion about whether 
the application is for the expansion of an existing gravel pit, or creating another gravel pit. Feels 
that if this is an expansion, that overrules any grandfathering of other attached gravel pits. The 
proposed gravel pit has been referred to as an expansion on multiple occasions, by both the 
applicants, and state agencies. Feels that there is a discrepancy here. Doesn’t believe that 
Edstrom has permission from the state to build a new gravel pit. Feels that if there is a new 
gravel pit that is ok, but Edstrom must receive permission from the state. IDL only approved 
expansion, not an additional pit. If this is an expansion of the old pit, then the old pit would have 
to comply with all current regulations, such as backfilling, side wall grades, and requisite water 
rights.  

Brenda Blaylock: 4510 S Cameron Ln. Feels that the company is currently out of compliance 
with state and county statute. PowerPoint. Edstrom is required to have groundwater rights for 
this. Feels that they still do not have a valid reclamation plan. Feels that the gravel pit must be 
filled unless they have groundwater rights. Concerns about burning and disposal of hazardous 
waste.  

Bryan Blaylock: 4510 S Cameron Ln. Letter from the director of IDWR. Have they ever applied 
for a groundwater permit? What has the existing pond done to the performance of residential 
wells? Feels that the county is engaging in malfeasance by allowing this application to continue 
moving forward constantly. Examples from local towns that have experienced similar issues. 
Feels that Edstrom has avoided compliance for years and years.  

Deana Poulson: 2280 W 4200 S. Concerns about the safety of the gravel ponds for children. 
There are many children that live on that street, and feels that it is a serious danger to children as 
currently planned. Pg. 90 of the application. Concerned about water being put back into the 
canal.  

Bryce Johnston: 2223 W 4200 S. The application omits in writing that they will leave the crusher 
on the existing pit. Feels that the statement of intent to not have standing water until there is a 
permit is not sufficient under Idaho statute. Feels that Edstrom has not been accountable to 
anyone. IDWR should be spoken to regarding the dust control, not the city of Rexburg. 
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Frustrated at the non-compliance and that there has not been any accountability. Frustrated 
because of the negative effects that have been experienced due to the lack of compliance.  

Diane Hibbard: 1865 W 5350 S. Agrees with everything that has been said. Feels that there 
needs to be some sort of monitoring, or there will not be compliance. Concerned about well 
issues. Requests denial of the application. 

Annabelle Hibbard: Agrees with what has been said.  

Eliza Hibbard: Agrees with everything that has been said 

Rachel Blaylock: Agrees with everything that has been said.  

Michael Williams: 4648 Cedar View Cr. Feels the issues need to be addressed now, rather than 
be postponed till later. Concerns about safety, and the fact that it is not in compliance should be 
grounds for denial.   

Rebuttal: Bryan Edstrom 

Arlene Anderson: Question about water rights.  

Bryan Edstrom: In order to comply, we have to either have a commercial well, or obtain surface 
water rights.  

Arlene: Compliance with state water statute.  

Employee: IDWR has sent them a letter to cease and desist from using the water for dust control, 
but they have not said anything about the water rights for the lake.  

Arlene: Question about whether the gravel pits are separate, or combined.  

Employee: When the state looks at a new gravel pit that is next to an existing pit, in their process 
they combine the two, despite the fact that they are distinct pits because of convenience.  

Arlene: So that is what the expansion verbiage comes from. That is still confusing whether it is 
two separate pits, or an expansion of an existing pit.  

Bryan Edstrom: They will be two separate pits.  

Arlene: So that is legal with the state even though they call it an expansion? 

Employee: Yes, because even if the pit was 20 blocks away they would call it an expansion.  

Arlene: The water right issue still seems problematic, as far as a right to a private lake. Have you 
applied for a water right for that? 

Employee: We do not have the intention of creating a lake until after we have the water rights, 
we will only be digging to the top of the water table until that time. We are currently in 
negotiations with the state for that potential water right.  
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Clint Hansen: A water right is not required unless you go below 18’.  

Eric: I disagree, don’t think that this applies in this situation.  

Employee: I have personally spoken with IDWR and they said that is not the case. 

Clint Hansen: My understanding is that 18’ or less is considered subsurface water. According to 
Idaho law you can pump as much water as you want out of the ground so long as it is not below 
18 feet.  

Legal: CUP approval is based on the conditions of the ordinance related to the use. The gravel pit 
overlay does not mention anything about required water rights.  

Gary: In the current plan a water right would not be needed because the pit as planned would not 
go below the water table. As proposed for the new pit a water right would not be necessary as 
currently constituted.  

Arlene: Even if it leaves a standing lake? 

Gary: As proposed the plan is not to leave a standing lake.  

Legal: We cannot approve or deny an application unless the application is compliant or non-
compliant with the ordinance associated with its use. While it is good for commission members 
to draw from their own professional experience, we cannot use those things to justify approval or 
denial of an application without tying those things back to the specific ordinance that is the 
condition for approving or denying a conditional use permit.  

Eric: Surely, we can require as a condition that they be in compliance with state agency 
regulations?  

Legal: The county can only do what is specifically authorized, and while it could be good to 
require some oversight, we have to balance the wellbeing of the county with private property 
rights without moving the goalposts for approval.  

Gary: The county cannot control water rights because they do not have regulatory authority over 
that.  

Eric: When was excavation started in the west pit?   

Bryan Edstrom: In 1980 

Eric: If excavation started back then, why are the water rights dated 2022? 

Bryan Edstrom: It was because we had a very hard time finding the documents for that, so we 
had to start completely over with the process.  

5 Minute Break   

Troy Thurgood: Can you speak to the allegations of tires being burned in your pit?  
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Bryan Edstrom: In the past there may have been, but as far as I know that has not happened 
recently. We have been visited by about every government agency that is in order of things 
pertaining that, and we know all the regulations about burning very well, and stay away from 
those things.  

Public Hearing Closed 

Written Correspondence 

Letter from Holly Smith 

Commission Discussion:  

Troy Thurgood: Question about grandfathering. Kelly Roberts argument about the difference 
between expansion, and a new pit. If it is an expansion, then all the issues with the existing pit 
are issues that have to be addressed.  

Arlene: Is there any legal definition for what it is? 

Legal: As far as I can tell the only reason that would be an issue is when it pertains to 
reclamation.  

Arlene: So, does that make it an expansion, or would it be a separate pit? 

Gary: Explanation of the expansion vs. new pit argument. Considers it to be a new pit, because 
there are different parcels of land, regardless of how close they are together. If Edstrom was 
doing the crushing at a totally different location in the county, then this would be a non-issue, it 
should be treated the same regardless of distance.  

Legal: Is there any point in time where we can identify a break between the use of the existing 
pit, and the use of the new pit?  

Troy Thurgood: Feels that there are issues with the separate pit argument. Compares it to 
building an addition onto a house, feels that because it shares an access road, then creates the 
possibility of it being an expansion. If it is an expansion, everything about the existing gravel pit 
really matters.  

Clint Hansen: I think you will find that there is nothing in the application that says that the two 
pits, or ponds will ever be connected together. They will still be separate.  

Troy: At the end of the use of both, it will still be one large open space, not two, so it feels like 
an expansion.  

Mark Hansen: Can see a roadway between them, so it feels as if they are separated.  

Clint Hansen: There is no connection between the two pits. Doesn’t see anything saying that the 
75 acre pond will be connected to the other pit.  

Troy: Feels that we need more clarification.  
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Legal: Doubts there is another case that addresses this issue. Is difficult to split hairs.  

Eric: We are not qualified to determine the difference between the two, and it may not matter. 
Feels that it is important enough to have legal clarify.  

Legal: There is no case law regarding this, so it would be difficult to say for sure what is true or 
not, it would have to be a factually based analysis. If there is any precedent I will find it, but I 
have already looked at every case in the state of Idaho that deals with gravel pits, and have not 
found anything.  

Eric: Doesn’t know if this is relevant or not.  

Legal: Should not suspend the hearing based on that one issue, should make a list of issues 
before they suspend the hearing so that the applicant can address all issues at once.  

Mark Hansen: Where is the reference to the 75 acre pond? 

Eric: Its in the reclamation plan.  

Arlene: Reads from application materials.  

Mark: So, the plan is to leave a lake? 

Arlene: They don’t need water rights unless they dig below the waterline.  

Clint Hansen: That is my understanding.  

Legal: That is where the county code gets confusing, because it leaves regulation of groundwater 
rights to the state agencies.  

Eric: Doesn’t feel that talking about depth is useful, because the water table varies from place to 
place.  

Gary: Daylighting the water indicates that you have hit the water table.  

Sharon: So, the plan is to surface mine 75 acres, which will leave a 75-acre hole. The application 
says that they are mining 75 acres, not that they are leaving a 75-acre lake.  

Eric: The fact that IDWR combined the two in their language doesn’t have any impact on this 
decision. Other regulatory agencies might go about it in an entirely different way.  

Arlene: The gravel pit overlay says that there should not be any mining below the water table, 
unless there is a previously acquired  water right.  

Troy: If this is an expansion of the old pit, then they are already in violation of the groundwater 
issues.  

Arlene: Did they dig below the waterline before the gravel pit overlay rules? 
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Troy: Right now, the old pit isn’t relevant, but if this is an expansion, it could nullify the 
grandfathering.  

Arlene: So, we really need to resolve that issue in your mind.  

Troy: Is it tied together, or is it separate.  

Arlene: Who is the person that will determine the answer to that.  

Eric: Groundwater protection plan issues due to the grandfathering question.  

Arlene: Wants to compile the issues. 1 pit or 2 is #1, whether grandfathering applies.  

Mark: If they hauled the gravel to their Newdale pit to be crushed, would this change the 
argument? 

Arlene: Is it talking about the expansion of the pit, or the expansion of the operation? 

Mark: If you look at the map there are two separate pits.  

Arlene: It doesn’t matter how many pits they have, they are separate pits.  

Mark: What is the definition of an expansion?  

Gary: Walters pit is just to the west, but because it’s a different owner it isn’t considered in this.  

Arlene: Does the wording about expansion refer to a pit, or to an operation.  

Troy: Is there a physical barrier.  

Mark: There is a road in between the two pits.  

Eric: Don’t have the correct NOI permit from DEQ. Has the general construction permit, they 
should have one for mining.  

Mark: Is that the county or DEQ’s responsibility to ensure that they have the proper permit?  

Eric: According to the gravel pit overlay we have the ability to coordinate with DEQ. The 
responsibility to coordinate.  

Troy: Issue with reclamation plan language. 

Gary: They stated in the last meeting, that if they mine 12 acres they would put the reclamation 
plan into effect for that area, and then move on. Reclamation will be ongoing as part of the 
operation.  

Troy: How does enforcement work with something that was said verbally vs something that was 
in the application?  
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Gary: Things said verbally are all part of the record as well. Before they could move to the next 
twelve acres there has to be a site inspection by the planning administrator, or it could be 
certified by an engineer. 

Eric: What are your thoughts on the question from Shane Ruebush regarding the backfilling costs 
to adhere to the reclamation plan.  

Arlene: That is only if they backfill, but that is not their plan.  

Troy: Shane specifically mentioned the third paragraph of pg. 98. If it is going to remain as a 
pond, then they have to have the water right that goes along with that. If they don’t have the 
water rights, they must have a plan in place for backfilling.   

Arlene: But the water right issue is only relevant if they dig below the water table.  

Mark: Why would they dig below the water table unless they have the water right?  

Eric: If they mine to the winter low level then the water will rise, and they will not be in 
compliance when the water rises during the spring.   

Arlene: So long as they don’t dig below the water level, there will not be a lake.   

Mark: They know where the water table will be based on the pond in the other pit. If they want 
to dig deeper, they need to make sure they get the water right. If they can’t get the water right, 
then they can’t dig deeper.  

Arlene: It is compliant so long as they do not dig below the water level.  

Eric: Shane Ruebush commented that this application should be tabled until a more 
comprehensive reclamation plan is created. 

Troy: That only applies if they dig below the water table in the mining process.  

Arlene: How deep is the water table, is it below 18’?  

Troy: The application specifically says that they will not dig below the water table until they 
have acquired a water right. I think that negates Shane’s point, because there will not be standing 
water.  

Arlene: So, the two main points so far are whether it is an expansion, or two points, and they 
need to acquire the appropriate permit for mining.  

Eric: Or they can just get a letter from DEQ saying that they have the proper permit.  

Clint: From watching the presentation I understood that that was what DEQ wanted them to have 
for a permit.  

Eric: Another point is the noxious weed plan. I do not think that it is specific enough to 
constitute a plan.  
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Troy: So, what you are saying is that because the plan is so broad, it is inadequate.  

Eric: I don’t see anything in the plan that says that we will do this, or that we shall do this in the 
plan.  

Troy: So, there is nothing enforceable.  

Mark: Except for his verbal testimony.  

Arlene: You can’t have too broad of a plan because the weeds will vary from year to year. So, 
should we expect them to have a really specific plan?  

Eric: I think we should, but that could be open to debate. Feels that we can require more than the 
code in order to ensure the health and safety of the community. All of the state and county 
requirements still might ensure the health and safety of the community. In the CUP approval 
process in the code it states that we will not approve anything that is hazardous or disturbing to 
the neighbors.  

Legal: The CUP process does grant you much more leeway, but it is still within reason.  

Eric: I get that, which is why I suggested that the two groups get together and try to solve some 
of the concerns. But ultimately it comes down to whether this is hazardous to the residents 
around the area.  

Mark: But we can look at many articles from Ada county saying that the impact from a 
subdivision is much greater than from a farm or a gravel pit or other uses.  

Gary: That is interesting because if we look at environmental impacts there is nothing that 
doesn’t create some sort of emissions, or other environmental impact.  

Eric: We are not implying that there cannot be any emissions, we are just wanting to find the 
healthy limits.  

Arlene: Have things improved markedly since they moved all the crushing equipment, and all the 
stockpiling?  

Eric: I have heard that it has improved especially when it comes to the noise.  

Troy: If you are crushing, that creates dust but because of the fact that this is being done at the 
other gravel pit there will not be much dust generated at the proposed site.  

Mark: Much of the gravel is wet, so it doesn’t generate almost any dust.  

Eric: The only question that I have is whether they will comply with best management practices, 
and whether we will check and see that they are. Because it is so close to homes I feel that it is 
extremely necessary that there be some sort of monitoring.  

Arlene: The best monitors are the neighbors. 
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Arlene: If we table it just to find out more information on the separate or expansion question do 
we still have to have a public hearing for that.  

Eric: Can we table it and just do a work meeting in order to figure out some of the issues? I think 
it is just too complicated to craft a motion right now.  

Gary: We could do a public meeting without the public hearing portion so long as no new 
information is brought to the table.  

Legal: Question about the continuation of the meeting.  

Sharon: So, it would just be a continuation of the deliberation from this meeting 

Eric: Could we ask for that legal opinion as part of our motion? I would like to have legal find 
out definitive answers to some of the questions that we have.  

Sharon: According to my understanding that is just tabling the application.  

Legal: I will research all of this regardless of what the motion is.  

Sharon: But we do need to be specific about what we want right?  

Eric: But with there being so many complicated issues I’m not sure that we would be able to do 
that effectively. If we want specific answers to our questions we just need to ask them for it.  

Clint: But if we ask for anything additional we would have to table this, first right? 

Gary: Yes, any additional information would require tabling, and a new public hearing.  

Troy: So, the next meeting would not have a public hearing portion? If we were to make a 
decision on this, we could put conditions on it that whatever additional things were needed to be 
compliant be brought to the county within a certain time frame.  

Sharon: Yes.  

Troy: My point is that we might not have to ask the applicant for much of anything, we can just 
put a condition of the CUP.  

Sharon: We can ask them in the condition to present any licenses or permits that are necessary.  

Troy: The point of that being that we can have an additional meeting to untangle all these issues, 
without having to request new or additional information.  

Sharon: Is that because it is 9:30 at night and we don’t want to make the decision tonight, or 
because we need to understand the situation better and think about it more?  

Eric: It is the latter for me, and I would like to see the legal opinion from our legal counsel.  

Troy: I think this expansion issue is a big problem, and if it is it presents all kinds of additional 
problems. I think that we need some guidance on that issue, that we cannot get tonight.  
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Arlene: Another thing that I would like to see is the proof of agreement with the city, that they 
can use city water for dust control.  

Eric: I think that we need to spend time as a group in order to clarify those questions for legal, 
because it doesn’t seem entirely clear yet.  

Arlene: I thought that we had already determined that the old pit had been grandfathered in. 

Eric: I think that is the opinion of some people at this table, but I don’t think that it has been 
strictly defined.  

Troy: It is a really big question.  

Legal: I will get on that question as soon as possible.  

Eric: Would we table pending further investigation of these matters?  

Arlene: We need further clarification before I feel comfortable deciding on this.  

Troy: I don’t know that this is as much of a tabling action, but rather a motion to continue this 
meeting at a later date.  

Arlene: Unless we want to require them to produce that agreement with the city.  

Troy: No, we wouldn’t do that, because it becomes a condition of the permit.  

Arlene: Ok, it would become a condition, along with any other issues that are brought up.  

Legal: That seems like a version of a table.  

Gary: Its essentially the same, its just that if there is new information we would need to open the 
meeting for public comment, and have a public hearing.  

Arlene: Does that apply if it is information that applies to the existing issue? 

Gary: At some point you need to decide, you can’t just keep tabling. And there is something new 
that is brought up always 

Sharon: We can’t just keep pushing it back and asking for additional information every time.  

Legal: It would depend on whether we were asking for additional information from the applicant 
or from the public.  

Gary: An example of that would be that they have an ongoing agreement with the city of 
Rexburg for water for dust control, because that has already been mentioned and is part of the 
record, if they provided proof of that agreement I don’t think that would constitute new 
information. That just supports information that they have already provided.  

Clint: And they could very well have that done by the time we meet again.  
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Troy: Madam Chairman, can we ask the applicant for something? 

Sharon: No, because that would have to be part of the public hearing.  

Troy: I am not trying to exclude the public by any means, its just a huge issue, and it matters a 
lot to everyone involved. And there is a deadline.  

Arlene: My understanding is that their deadline is in January? 

Sharon: Yes, that is correct. But we didn’t create the deadline for their application.  

Eric: I move to table this meeting for continuation till September 14.  

Sharon: I think that we need to be specific about what we want, so that we don’t keep pushing 
back the decision farther and farther.  

Eric: I think that the next meeting will help us feel clearer about what is going to happen.  

Troy: Should we give legal more time to determine the answer to those big questions? 

Eric: I think that they can work parallel with us.  

Legal: I will have an answer by the 14th.  

Motion was rejected, pending clarification.  

Troy: I move that we continue this meeting, with request for legal counsel that they do some 
research of this big issue that we’ve identified around expansion or grandfathering, and that we 
continue this until September 14th, and we have a work meet to discuss the issues that surround 
this action.  

Arlene: But doesn’t a vote have to take place within a public hearing?  

Gary: Because this will be a continuation of this public hearing you can still make a 
recommendation. My only concern is meeting the noticing requirements legally.  

Eric: I think that it is unreasonable that we receive public comment about complex issues, and 
then have to render a decision that is based off of that in the same meeting.  

Clint: Most of the issues can be met as requirements in the CUP. 

Troy: So again, we can have the meeting on the 14th, and if we end up needing new information, 
then so be it, but we might not need new information.  

Second: Eric Miller 
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Gary: Those members of the public that had written comment, or prepared things, please email 
those to me tomorrow, then we can distribute that information to the commission.  

Motion to Adjourn: Troy Thurgood  

Second: Arlene Anderson 

Meeting Adjourned  

  

August 24, 2022  
Voting 

Roll Call In Favor Opposed Abstained 
Arlene Andersen X   

Clint Hansen X   
Eric Miller X   
Kort Black    

Mark Hansen  X  
Shane Ruebush    
Shane Sutton    
Sharon Oakey    
Troy Thurgood X   
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PUBLIC COMMENTS



In the March 14, 2019 comprehensive plan hearing, in 
response to a comment about Edstrom’s being out of 
compliance Edstrom’s attorney, Weston Davis said, and I 
quote: 

…this is not the conditional use permit hearing.  This is 
NOT the time where we talk about compliance issues. 
That day will come but that is not today’s hearing. 

This was very frustrating to the neighbors who have known 
Edstrom’s to be out of compliance, in fact we have watched 
in hearing after hearing, Edstrom’s being able to move 
forward without making the company first come into 
compliance with county, state, and federal laws. 

Weston Davis also went on to say that the operations on 
their pit were presently not regulated, and regulations would 
come by the Gravel Pit overlay. But I can show you that the 
state has regulations, and this company has not abided by 
these laws and are currently out of compliance with the 
state as we speak.  

• Edstrom’s construction bought their pit in 1985, but didn’t
register it with the state until 1995, with a reclamation
plan of a shallow grass covered depression.  The
department of lands 1996 Reclamation Plan approval
letter states:

“Acceptance of this permit does not preclude the 
operator from obtaining other necessary permits 
and approvals from local, state, and federal 
authorities, including i.e., Storm Water Pollution 



Protection Plan (SWPPP), County Conditional Use 
Permit, waste water generation, and/or air quality, 
for each process. 

• Edstrom’s submitted a reclamation plan that was not to
go below the water table and to be a seeded pit, but when
the Department of Lands made their first inspection in
1996, the pit had a 30-40-foot-deep pond according to the
report.  It also said Edstrom’s needed to control the
noxious weeds that were growing according to the Idaho
Weed Control law.

• For Edstrom’s to go below the water table Edstrom’s had
to have obtained water rights from the Idaho Department
of Water. The law requiring ground water users to obtain a
permit has been in effect since 1963.  In the hearing
before the commissioners on July 22, 2019 Paul Roberts
brings up the water rights issue.  Paul says, and I quote:

“In terms of additional regulations, water rights are 
a concern.  Idaho Dept. of Water Resources states 
that water rights are required if a gravel pit 
naturally fills with water and is not filled back in 
within a reasonable time or if the reclamation plan 
does not include plans to refill it, this should be 
done before we move forward.” 

Edstrom’s attorney Weston Davis responded by saying, 
and I quote: “Edstrom’s do have water rights and they 
are being used for dust control.” 



This was not accurate. We asked to see the water rights and 
got told that they didn’t bring them to the hearing.  We knew 
they didn’t have the necessary rights, because Shauna 
Johnson had contacted the Idaho Department of Water and 
asked, we even have drone pictures which shows they have 
been illegally stealing the ground water for dust control. As 
we were not permitted a rebuttal, the hearing passed on 
their attorney’s word. 

In fact, they still do not have a valid reclamation plan.  The 
reclamation plan submitted for both properties is to leave 
the pit as a giant 75.5 acre pond.  In order for this plan to be 
valid, they need to have secured water rights with the Idaho 
Department of Waters.  

State Statute 42 explains water rights.  In the 
Administrator’s Memorandum it states:  There are 
several circumstances that can alter the general 
statement that a water right is needed and can be 
issued to store water in a constructed pond.  Some 
examples are described below- 

Incidental Ponds- An excavation made for another 
purpose (e g gravel or mineral extraction) that fills 
naturally with water does not require a permit if the 
excavation will be filled in or otherwise reclaimed to 
obliterate the pond within a reasonable time_A permit is 
required if the resulting pond will be retained for 
Aesthetics, recreation or other beneficial uses_For 
gravel or mineral extractions, a reclamation plan filed 
with the Department of Lands can provide information 
on the intended disposition of the excavation. 



Edstrom’s reclamation plan shown in their application 
on page 101 is to leave the pit as a private 75.5 acre 
lake. 

The Gravel Pit Overlay says that they can’t go below the 
water table without getting a special permit, in their 
application, they say they won’t go below the water 
table until they secure the proper water rights.  These 
are water rights that they are already required to have 
to make their current reclamation plan and their bond 
legally valid. 

• In 2007 the department of lands came out and inspected
Edstrom’s pit again.  The report says that the pond faces
were unsatisfactory as the sides are to steep, (State law
requires a 2-1 slope) it also says that they had exceeded
their bond for 8 acres, but the state Bond Assurance Fund
has the same fee for 10 acres, so the state let it go.

• The state inspected Edstrom’s pit again in 2019, 12 years
later.  At that time they also noted that the pit has
expanded onto the new property by 4 acres for a total of
44 disturbed acres.  This is the property currently under
consideration for this CUP.  The exact wording in the
inspection report goes as follows:

The current bond is not commensurate with the current 
activities of the mine, which is approximately 44 
disturbed acres.  The plan allows for only 40 acres of 
disturbance and only 8 of those acres are bonded.  In 
order to participate in the BAF (State Bond Assurance 
Fund) the operator must have no more than 40 acres of 



disturbance at one time.  Therefore, the operator will 
need to secure a traditional bond.  

• Edstrom’s has now secured a traditional bond, only it is
insufficient because of the reclamation plan shows it as
being left as a 75.5 acre lake to which they have no water
rights.  The bond doesn’t include the costs of filling in the
giant pond which they are required to do if they do not
have water rights.

• On May 5, 2020 Edstrom’s submitted a new reclamation
plan.  In this plan they have stated that the shore of the
private lake will be a 4 to 1 slope for 15 feet down from
the road elevation around the pit. Now the state only
requires a 2 to 1 slope, but the County Gravel pit overlay
requires a 4 to 1 slope.

• In fact, in the latest inspection report by the Idaho
Department of Lands is says:  IDL noted some steep
sidewalls on the east side of the pit that should be
knocked down to 2:1 or 3:1 as well as several weeds
throughout the property.  As Edstrom’s has dug out clear
to the property line, they probably don’t have enough
space to sufficiently knock down the sides to a required 4
to 1 slope and will have to bring in fill to achieve the
proper slope.

On page 111 of Edstrom’s CUP application Map 12E: Cross 
Sections of the Mine, they show the water coming up to 
the top of the pit, but in the last hearing Edstrom’s said 
the water is down 18-19 feet from the top of the pit, so 



their calculations need to change to the water level.  In 
the Gravel Pit Overlay, Section 20a7iii it states: The banks 
of all excavation shall be sloped to the waterline and to 
the pit floor in a dry operation at a slope which shall not 
be steeper than 4 feet horizontal to 1 foot verticle (4:1) in 
a water-producing excavation If the water is 18 feet down 
on a 4-1 slope, the distance needs to be 72 feet, a simple 
math calculation, (18 x 4 = 72) 4 feet for every foot down 
which greatly affects their map and their mining area 
because they have only allotted ten feet of sloped 
distance meaning the slope will only drop 2-1/2 feet 
instead of the needed 18. Here is what the mine cross 
section should look like.  Their current CUP proposal 
totally ignores their giant lake that currently exists. 

Berm height-On page 50 of their application, they show 
the berm as only being 8 feet tall.  They have made a little 
diagram with the line of sight as this being sufficient for a 
6 foot person standing on their property line to not be able 
to see the operations.  One problem with this 8 foot berm 
is the trucks are approximately 10-13 feet tall and 
Edstrom’s latest reclamation plan lists the berm height as 
12 feet tall, not the 8 feet shown in their CUP proposal, 
the additional four feet height shown in their reclamation 
plan with a 4/1 slope will greatly impact their calculations 
and the size of their operation. 

• Burning
The burning in their pit has also been problematic.  On the
idahofirewise.org it lists things that are NOT okay to burn.
On this list it includes Trade waste (commercial,
industrial, or construction bi-products) Colleen Eckman,



whose property borders Edstrom’s property, has had to 
call the fire department several times to have Edstrom’s 
put out fires in their pit.  Truck loads of old PVC pipe have 
been seen going to their pit and stacks of used tires have 
been burned in the pit which is not only illegal, but 
releases dangerous chemicals that are then allowed to 
seep into the groundwater when the pit fills with water.  

On Friday, September 20, 2019, Colleen Eckman was so 
frustrated that she sent pictures to the county 
commissioners of a large fire burning in their pit with 
black smoke coming out, to which she received no 
response.  

Edstrom’s has a 40 year history of not following the local, 
state, and federal statutes, and they are not in compliance 
with them as we speak.  If this passed today, they would 
already be out of compliance with the Gravel Pit Overlay, 
because they are out of compliance with the Department of 
Lands by not having water rights, and their reclamation bond 
needs to include the $ needed to fill in the pit above the 
water table.   

That is what myself and all the surrounding neighbors I 
ask that this be denied as they are NOT in compliance 
with all the laws and regulations and approval will put 
them out of compliance with the GPO. 
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1995 Reclamation Plan Approval Letter

• “Acceptance of this permit does not preclude the operator from 
obtaining other necessary permits and approvals from local, state, 
and federal authorities, including i.e. Storm Water Pollution 
Protection (SWPPP), County Conditional Use Permit, waste water 
generation, and/or air quality, for each process.

Commissioner Hearing July 22, 2019

“In terms of additional regulations, water rights are a concern.  Idaho 
Dept. of Water Resources states that water rights are required if a 
gravel pit naturally fills with water and is not filled back in within a 
reasonable time or if the reclamation plan does not include plans to 
refill it, this should be done before we move forward.”

Edstrom’s attorney, Weston Davis, responded by saying:

“Edstrom’s do have water rights and they are being used for dust 
control.

Pumping Water From the Pit State Statute 42 Administor’s Memorandum

Incidental Ponds‐An excavation made for another purpose (e g gravel or 
mineral extraction) that fills naturally with water does not require a 
permit if the excavation will be filled in or otherwise reclaimed to 
obliterate the pond within a reasonable time. A permit is required if 
the resulting pond will be retained for Aesthetics, recreation or other 
beneficial uses.  For gravel or mineral extractions, a reclamation plan 
filed with the Department of Lands can provide information on the 
intended disposition of the excavation.

Edstrom’s reclamation plan on page 101 is to leave a private 75.5 acre 
lake.
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2019 Department of Lands Inspection Report

• The current bond is not commensurate with the current activities of 
the mine, which is approximately 44 disturbed acres.  The plan allows 
for only 40 acres of disturbance and only 8 of those acres are bonded.
In order to participate in the BAF (State Bond Assurance Fund) the 
operator must have no more than 40 acres of disturbance at one
time.  Therefore, the operator will need to secure a traditional bond.

Mine Cross Section Illustration (CUP p.111)

Actual Cross Section as Proposed in 
Reclamation Plan

Current C.U.P. Proposal

Lake what lake? I 
don’t see a lake
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C.U.P. Berm Height Burning in the Pit
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Brian Blaylock 
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Edstrom Construction August 24 2022 Conditional Use Permit Hearing 

I will begin by quoting from Edstrom Construction 
Reclamation Plan Dated March 30, 2020. This is provided on 
page 102 of your conditional use permit application. 

Edstrom Construction will surface mine approximately 75.5 
acres. After the mining has been completed, Edstrom will 
leave a private lake. This lake has no water way through it, in 

or out. It is filled with ground water that fills up the open area 
during the spring, summer and fall months. 

There can be no question that it is Edstrom’s Construction clear intent 
to leave this gravel pit as a single 75.5-acre lake. That is what they have 
submitted to the Idaho Department of Lands (IDL) and that it what has 
been approved by the Idaho Department of Lands.  

For years I have been trying to get county officials including this body to 
understand that groundwater rights are a requirement for operation of 
any gravel pit that fills naturally with groundwater and an absolute 
requirement for their plans to leave the gravel pit as a lake as they have 
stated they intend to do. The Application for Reclamation Plan Approval 
form submitted to the IDL on March 20, 2020 by Edstrom Construction, 
a copy of which is on page 99 of their CUP submittal states the 
following in the preprinted portion of the application. 

If ponds or lakes are created during the mining process 
and will remain after the reclamation is completed, the 
Idaho Department of Water Resources (IDWR) requires 

the operator or landowner to obtain a water right. If a water right 
cannot be obtained prior to the plan being submitted, then the 
reclamation plan must include backfilling to an elevation above 
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the ground water table. Bond calculations must include those 
backfilling cost. 

The Idaho Department of Lands has the authority and the responsibility 
to approve a mining reclamation plan. They can even approve a plan 
that leaves the excavation as a pond or a lake. However, the Idaho 
Department of lands does not have authority to approve the water 
rights required for that pond or lake. That authority lies solely with the 
Idaho Department of Water Resources. 

On page 80 (c) (12) of Edstrom’s CUP application under the heading of 
Water the following is stated: 

There will not be any standing water on the east gravel pit until 
ground water rights are purchased or are leased. 

It is clear from this statement that Edstrom Construction does not have 
ground water rights for the lake that they have already created on their 
property. The narrative that there is an old pit that the county has no 
control or responsibility for and that somehow this expansion onto the 
other property is not part of a single integrated mining operation is 
simply pure fantasy. Their reclamation plan treats it as a single mining 
operation and the IDL clearly considers any mining activity on this 
property as an expansion of an existing mining operation. Ground 
water rights are not something that needs to be thought about in the 
future, they are required to have them now and have been required to 
have them since at least before 1995 when the IDL inspector making his 
first inspection noted as it as a water filled pit that was thirty to forty 
feet deep. To allow this operation to expand without the required 
water rights will be malfeasance on the part of the county and county 
officials. Let me explain. 
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First: The Director of the IDWR has stated in Administrator 
Memorandum #67: 

An application for a pond to be constructed by 
excavation below the ground water level to be filled 
naturally from ground water must include the annual 

volume required to replace evaporation losses in addition to the 
volume to be stored in the pond. Ponds constructed in this 
manner should list ground water as the source of their permit. 

First: Have they ever applied for a groundwater permit for the 
construction of their existing pond as they are required to do? 

Second:  How has the loss of ground water from 
evaporation of Edstrom’s existing unpermitted pond 
affected the performance of the wells of the hundreds 
of residents surrounding their operation? What will 

doubling the size of this lake do to the performance these wells and the 
many hundred additional homes that are currently being planned in the 
area? 

In addition, an article from the Post Register dated May 5, 2022 states 
the following: 

The director of the Idaho Department of Water Resources on 
Thursday issued a methodology order for Snake River 
groundwater users, predicting a 162,600-acre-foot shortfall to 
senior priority surface water users in the Eastern Snake River Plain 
region during the 2022 irrigation season. 

The shortfall prediction means that the Department of Water 
Resources will curtail more than 328 groundwater rights with 
priority dates junior to Dec. 25, 1979… 
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At a time when the state is experiencing a large groundwater shortfall 
and 328 legal groundwater owners are required to curtail or eliminate 
their use, when farmers can’t plant crops or are required to curtail their 
plantings, how can you condone the illegal theft of this precious 
resource, much less consider expanding the degree of that theft. 

Third: The Idaho Attorney General has published an 
opinion which states that while the Director of the 
Department of Lands does not have the authority to 

require a mine operator to leave the mine as a pond or a lake, the 
director does have the authority to require the operator to backfill the 
pit to a level above the groundwater table 

What happens if they are unable to acquire water 
rights? The reality is that they will be required to 
backfill the pit to a level above the groundwater table. 
The current pit covers over 23 acres and likely will 

require a minimum of over half a million cubic yards of fill with a cost of 
many millions of dollars. 

What happens if Edstrom’s decides that it too expensive and chooses to 
just simply walk away and file bankruptcy on the gravel pit? Does the 
responsibility for reclamation then fall upon the county? I have been 
assured by county officials that this is not a problem as the county will 
then be able to collect on the bond that that Edstrom’s has on the 
property. What would that amount be? According to the documents 
submitted with the CUP application on page 105, the county will be 
able to collect $86,857.01. whatever the final cost it, only a very small 
portion would be covered by the current bond amount. 

Perhaps water rights can be purchased, what will the cost of those 
water rights be? 
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This is the counties current level of exposure without anything that 
you do here today. The fact that this situation currently exists in the 
county without addressing it, and that county officials, including this 
body, have insisted on moving forward with this proposal is already 
malfeasance. To literally double the counties exposure would be gross 
malfeasance. 

Surely, I am being an alarmist. This would never happen. Maybe it 
won’t but has obviously been enough of a problem in the state that the 
Attorney General would publish a legal opinion on it and state officials 
would feel it necessary to preprint it on the reclamation application 
form. 

These are not trivial matters. I have two short 
examples to illustrate this. The first is from the 2018 
Idaho Falls Redevelopment Agency report. Included in 
that report is the description of the River Commons 

Redevelopment District which is described as the redevelopment of the 
former Monroc gravel pit in Idaho Falls. The report outlines financial 
incentives given to several entities to develop this property. The report 
states that: 

The River Common Urban Renewal Plan (Attachment 5C-1) for 
this district anticipates $10,552,602 in assistance to the 
developers within the district 

Ten and a half million dollars of Idaho Falls taxpayer money was used. 
The Question is would that money have been needed had there been a 
proper reclamation of this property? 

The second concerns Jensen Grove in Blackfoot. I 
have lived long enough in Rexburg to remember the 
yearly controversy about filing up the pond at Jensen 
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Grove Park. Every year there were news stories about whether or not 
the pond at Jensen Grove would be able to be filled. It seems that this 
former gravel mine did not have water rights for the pond that had 
been completed. This went on until 2005 when the city was able to 
purchase the needed water shares from the New Sweden Irrigation 
District. The water shares purchased were for irrigation purposes but 
the city was able to apply to the Department of Water Resources to 
have the nature of the water rights change to include recreation 
storage. Still the city was sued when they attempted to claim that the 
residual water left in the lake at the end of the season was to be used 
for groundwater replenishment. Blackfoot was sued by downstream 
water users over the misappropriation of their water. The city lost their 
lawsuit when the case was decided by the Idaho Supreme Court in 
2017. The city was required to pay the attorney’s fees of their 
opponents.  

Jensen Pond is only a 55-acre pond. You are considering the approval of 
a 75.5-acre lake without any corresponding water rights. Is Madison 
County prepared entangle itself in a similar snare? 

The reality is that Edstrom’s is in a precarious position.  They have a 
huge deep pit that they will be required to reclaim and the only two 
options are either to acquire the needed water rights or fill in a 
substantial portion of a pit. Either is likely a costly and difficult 
proposition. The truth is however it is a position of their own making. 
Decades ago, they made the decision to dig below the water table, and 
to keep on doing that year after year. For decades they have avoided 
the issue of acquiring the needed water rights and kept on digging. The 
truth is that could have stayed above the water table moved their 
crusher and stockpiles into the pit and expanded the outline of the pit 
to the borders of the property as is often done by other gravel mining 
operations. Instead, the county has chosen to buy into the two-pit 
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fantasy and shield Edstrom’s from their current responsibilities. To 
allow this project to expand would be gross malfeasance on the part of 
the county. 
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Gravel Pit Expansion
Edstrom Construction

Reclamation Plan Description (CUP p.102)

• Edstrom Construction will surface mine approximately 75.5 
acres. After the mining has been completed, Edstrom will 
leave a private lake. This lake has no water way through it, in 
or out. It is filled with ground water that fills up the open 
area during the spring, summer and fall months. A berm (which is 

constructed of top soil) that was constructed during the initial phase of the permitting by Madison County 
will remain around the lake. This berm is required to be seeded with grass seed for erosion control before 
any excavation can begin. The grass seed is to be watered during the life of the pit and will have an irrigation 
system. The trees around the outside of the berm that will be required by Madison County will remain. The 
shore of the private lake will be at a 4 to 1 foot slope from 15 feet down from the road elevation around the 
pit. The dirt road around the lake that is required by MSHA will remain as a way to get around the private 
lake inside the berm.

Groundwater Rights Required to Leave as a 
Pond (CUP p.99)

Water Right Permit Application for Ponds Must 
Include Calculations for Evaporation Water Loss

IDWR Administrator Memorandum #67 p.2
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Residential Wells Potentially Affected by 
Edstrom's illegal Lake

Attorney General’s Opinion

IDL Minerals Regulatory Program Procedures, p.7
Update June 22, 2020

Filling in Edstrom’s Lake

Without groundwater rights, Edstrom’s will be required to fill in the pit to above the water 
table, slope the sides to a minimum 2:1 slope, cover with top soil and seed the property.

Taxpayer Dollars Used to Refurbish Former Gravel Pit
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Water Rights for Jensen Grove in Blackfoot



EXHIBIT C
Kelly Roberts 

PUBLIC COMMENTS



My name is Kelly Roberts.  I live at 4436 S. Cameron Lane in Rexburg, Idaho.

Today I want to speak about a very troubling discrepancy in the Edstrom application.  I am
speaking about the issue of 2 separate gravel pits vs. an expansion of a gravel pit.  You may not
think this matters, but I will show that it does matter and it is grounds for denying this
application.

On many occasions through the last 5 years, Edstrom called this an expansion.

From the newspaper dated March 19, 2019 “Residents voice concerns about gravel pit
expansion.  Brian Edstrom says they will “do what they need to expand.”

In a letter dated March 18, 2019 sent to residents from Edstrom Construction, it says, “You are
all aware that Edstom Construction is looking to expand their current gravel pit.”

In 2019 the hearing held for the comprehensive plan change it was called an expansion or
extension at least 11 times and in the zone change hearing it was called an expansion at least
13 times.

The Idaho Department of Lands inspection report dated May 19, 2019 refers to “The
expansion taking place in section 13” multiple times.  They even took pictures and they are all
labeled as the expansion.

Now this is where it starts getting fuzzy.

On January 30, 2020, we asked questions to the county commissioners about clarifying parts
of the Gravel Pit Overlay.  We asked in reference to sec. 117-62 c1c, when a mining company
rezones a parcel/parcels of land for the purpose of expanding their existing “use,” do the mining
operations on all the rezoned parcels lose the “grandfathered” status and become subject to the
regulations of the Gravel Pit Overlay Zone?

On February 29, 2020, the administrator responded in writing stating,
“The answer is yes, in most cases…If a contractor who owned a grandfathered gravel pit or
more specifically a pre-existing nonconforming mining operation, wanted to reszone their
current parcel so as to “expand “their current operation to an additional parcel the owners would
have to apply for a gravel pit overly zone (GPO) through a conditional use permit (CUP) After
approval of the CUP the existing parcel and its gravel pit would have to abide by the conditions
of the CUP.”

He continued, “As for the Edstrom’s construction’s current gravel pit and parcel number
RP05N39E141802, this ruling does not apply because this gravel pit is not expanding to a new
parcel. Edstrom construction is in the preliminary process of applying for a CUP to operate a
new commercial gravel pit on parcel number RP 05N39E133604, under the county’s GPO.



Following this letter, on March 9, 2020,  in a public meeting with the county commissioners, the
commissioners stated that they agreed with this interpretation.

So now Edstrom is saying it’s a new pit?

In the application submitted Feb 2, 2022 and referenced in the last hearing in April 2022, it
says page 2 “We are extending our current gravel pit.” and on page 5 “Expanding existing gravel
pit”.

Now the current application we are discussing tonight states “We are opening a new gravel pit
that is next to our existing gravel pit (page 6) “
So now they are calling it 2 pits. Which is it?

Idaho Department of Lands inspection dated this summer, July 14,2022 page 94 of the current
application says,
“Edstroms amended their reclamation plan to allow for 75.5 acres of disturbance and
expansion on the east side of the property.” Then IDL noted “some steep sidewalls on the east
side of the pit that should be knocked down to 2:1 or 3:1” This is important as I’ll explain in a
moment. The IDL approved only an expansion.

One current pit with an expansion or 2 separate pits?
They can’t have it both ways.

Edstroms do not have approval from the state to operate a new pit.  They only have approval to
expand an existing pit.  The state only recognizes this as an expansion of an existing pit.

Now why is this a problem??  I will explain.

If it is an expansion, the old pit loses its grandfathering status and has to be reclaimed before
the expansion starts because they can only have 12.8 acres of open mine at a time.  The old pit
would have to slope their side walls to a 4:1 ratio according to the Gravel pit overlay.  The IDL
called them out in the July inspection that I previously read and said the walls are too steep and
they have to slope 2:1 or 3:1 , however our county GPO says 4:1.

The GPO states “Grandfathering is any use that existed prior to the adoption of the ordinance
from which the section of the unified development code is derived. Any expansion of an existing
use that would require the rezoning of a parcel or purchasing additional real property shall
require compliance with this section.”  Any expansion of a pit nullifies the grandfathering and the
whole operation is subject to the Gravel PIt Overlay.

Now if they want 2 separate pits, then the Idaho Department of Lands must be applied to and
studies, procedures, and permits will have to be met before they can do their CUP application
here.  The state has NOT approved a new gravel pit. They only recognize an expansion here.



Their own reclamation plan in this application states “Edstrom’s construction will surface mine
approximately 75.5 acres. After the mining has been completed Edstrom’s will leave a private
lake. “
So this is one lake and one mining operation.  They do not have a separate reclamation plan for
each pit.  It’s one pit.  The IDL only approved a reclamation plan for one pit with an expansion.

Edstroms can’t have it both ways.  They can’t tell the state it’s an expansion and tell the county
it’s 2 separate pits.  They have to make a decision and it needs to be resolved before it can be
considered here.

This application should be denied tonight because the State does not recognize this as 2
separate pits as described in their application.

If the county considers the older pit grandfathered and not an expansion, then this is grounds for
an appeal because the department of lands calls it an expansion and Edstrom’s reclamation
plan shows it as an expansion.

Thank you.



9/7/2022

1

Proposed Expansion Illustration
From Edstrom’s reclamation plan (CUP p. 107)

GRANDFATHERING

• The Gravel Pit Overlay states:

• Grandfathering is any use that existed prior to the adoption of the 
ordinance from which the section of the unified development code is 
derived.  Any expansion of an existing use that would require the 
rezoning of a parcel or purchasing additional real property shall 
require compliance with this section.

Idaho Department of Lands Inspection Reports
• July 2022 Inspection Report

•

•

•

• May 6 2019 Inspection Report

If the county still considers this older pit 
grandfathered and not an expansion, this is 
grounds for an appeal because the Idaho 
Department of Lands has now classified this 
as an expansion, and Edstrom’s has 
submitted a reclamation plan showing it as 
an expansion, not a separate pit.



EXHIBIT D
Kirsten Ruebush 

PUBLIC COMMENTS



 
Kirsten Ruebush 
 
(Please refer to the transcribed record for my additional comments added at the beginning 
regarding the efforts of myself and the neighbors to meet with the Edstrom Company (in 
response to Eric Miller’s desire that we get together), my position of recognizing this 
expansion was allowed by law and that my only desire is the ordinances be followed—which 
has been my consistent actions for 13 years (in response to Mr. Edstrom’s statement that he 
understands the neighbors opposition to only be not wanting a gravel pit), and regarding my 
written statement on enforcement that was presented in the last public hearing  and how it 
took $20,000 for citizens to finally get the county to ask the Edstrom’s to become compliant 
in 2019.  It is up to the Planning and Zoning Commission to ensure citizens don’t have to do 
that again, etc.) 
  
 

PREPARED COMMENTS:   (Probably not delivered verbatim) 
 
Sec 117-62 (c)(4) Saturation       Map on page 42 
 
The State of Idaho defines “mining” as “the extraction from the earth of a mineral…, and 
includes the further processing of such mineral.”  (Idaho Statute 63-3650) 
 
The GPO states: 
 
 The maximum amount of active [current] mining in the county shall not exceed 10 

percent of any given section…  
 
The county is divided into “sections.”  Each section has 640 acres and the county limits active 
or current mining to 64 acres in any given section.  Mining area must be reclaimed before 
more mining can take place in a section.  The GPO continues… 
 
 where the maximum amount of any mining [of] the contractor/company shall not 

exceed 2 percent of the total given section.  The limit of the maximum active mining 
space per gravel pit shall be 12.8 acres, no matter how many sections the property is in.  
(The 2 percent equals the 12.8 acres.) 

 
The property on which Edstrom’s company proposes to be actively mining is located in 2 
sections.  The “pit” on Parcel 2, and the crusher and stockpiles and haulage roads used for 
processing on Parcel 1.  The GPO is clear that regardless of how many sections the property 
is in, the company is limited to 12.8 acres of “active mining space per pit.   
 
Edstrom’s refers to 2 pits, the West Gravel Pit and the East Gravel Pit.  They state that the 
West Pit is running out of material so they wish to establish a new pit.  The GPO is clear 
though; one company is only allowed to mine 12.8 acres of a section or 12.8  acres in 
multiple sections per gravel pit.   
 
And “mining” includes the processing of materials, not just the excavation of a pit.  See also 
Title 47-1503.   
 
The GPO allows “In the beginning of the operation, the developer may use an additional 2 acres 
above the 12.8 acres to store material. This will be allowed for the first 6 months.” 117-62 (c)(11)(b)  
It seems clear that the 12.8 acres includes all mining activities, not just the excavated pit.   



 
Additionally, Sec 117-62 (c)(1)(c) states that while any use that existed prior to the adoption 
of the GPO is grandfathered, the expansion of the existing “use” requiring the rezoning of a 
parcel or purchasing additional real property (both of which occurred for parcel 2) requires 
compliance with this section.   
 
This is an expansion of use as defined by the GPO and therefore the “footprint” of the 
“active mining space” of the East Gravel Pit should include the space occupied by the 
crusher, haulage roads, and stockpiles used for the processing of the material from the 
excavation of the East Gravel Pit, even if the “active mining space” crosses two section lines. 
 
In accordance with Sec 117-62 (d)(3)(5), this application is required to have “A plan for 
each phase of reclamation with drawings;” 
 
This is missing.  Please table the decision until this plan for each phase which includes a 
drawing that outlines the 12.8 acre footprint of active mining space for each phase is 
submitted.   
The reclamation is supposed to be “progressive…in an effort to limit the exposure of the 
county in the event of default and to maintain public relations.”  (c)(20)  Please show this 
progression in the plans/drawings.  What part will be reclaimed when the next phase of 
mining occurs.   
 
1)  Sec 117-62 (d)(3)(4) Reclamation plan application requirements 
 
“A reclamation plan for the whole project with drawings that show what the area will look 
like when finished;” 
 
This is missing.  While The Idaho Department of Lands Reclamation plan may not require 
this, Madison County Ordinance does.  Cross-sections of the reclaimed pit are part of this, 
but the drawings should show “the whole project.”   
 
What will the reclaimed area look like?  How will it meet the goals of the county to “be 
followed by another land use that is compatible with the surrounding landscape and not be 
recognizable as a former mining area?    
 
It is hard for you as a board to make a positive finding that this project “conserves the 
natural beauty in keeping with the restoration provision of this section” without the 
required drawings of what the land will look like once reclaimed.   
 
Will it be a large pond next to residential areas, surrounding only by a barbed-wire fence and 
under no one’s immediate care?  Will there be a home on the property and a caretaker of 
the pond and upkeep of fences?  Will it be a safe place or a safety hazard?   
 
Please table the decision until a drawing is included which allows the public and the 
commissions to see what the area will look like when finished as required in the GPO.    
 
 



EXHIBIT E 
Shane Ruebush 

PUBLIC COMMENTS



Edstrom application for a CUP- Hearing      August 24, 2022 

 

 
 

I have three points to make about the application as it pertains to water. 

Page 98 You will find the Application for Reclamation Plan Approval, General 
Information, paragraph 3 

If ponds or lakes are created during the mining process and will remain after reclamation 
is completed, the Idaho Department of Water Resources (IDWR) requires the operator or 
landowner to obtain a water right. If a water right cannot be obtained prior to a plan 
being submitted, then the reclamation plan must include backfilling to an elevation 
above the local ground water table. Bond calculations must include those backfilling 
costs. 

The reclamation plan states clearly that a pond/lake will exist on the property (pg 101), 
and the drawing for the reclamation plan shows water in the excavated space afterward 
(pg. 110) [No costs Pg 103-104 for refill.] 

Remedy: 

Either, table this application for the submission of the proof of water rights to be made 
for the entirety of the Pit which is to become a private pond continuous over the 75.5 
acres of land (pg. 101) that will be disturbed, 

or, require a new reclamation plan that complies with the language of the reclamation 
permit application that it be backfilled to a level above the water table. 

Ground water ID 42-230a “is all water under the surface of the ground…” 

 

2: Water 

One use of water on mining site is for dust control. The applicants reference 
Groundwater (pg 80 of the application, bullet point 4), then adds “We are negotiating 
with the City of Rexburg, looking for different ways to possibly mitigate the water. We 
have an ongoing contract with the city to purchase water for dust control. “ 

If the dust control plan depends on a consistent water supply, and there is not a right to 
use the ground water for such, then a copy of the contract with Rexburg should be 
submitted to the commission, and a requirement that any updates to water contracts 
be filed with the county, or it be considered a violation of the CUP. 

 



Edstrom application for a CUP- Hearing      August 24, 2022 

 

 
 

Action:  

Table the application so the applicant can provide a copy of the contract with the City of 
Rexburg for the water needed to provide dust control, and a requirement that any 
updates to water contracts be filed with the county, or it be considered a violation of 
the CUP. 

 

3. Ground water protection (page 18, SWPPP includes pages 19-40) 

According to Conditional Use Permit Requirements, 117-62(c).3.3  

Groundwater protection, No gravel pit mining shall excavate materials below the water 
table/groundwater unless specifically permitted as part of the gravel pit mining approval. 
Mining below the water table will require the implementation of a professionally prepared plan 
for prevention of groundwater pollution. Any such plan shall, at a minimum, require the 
diversion of surface runoff from the excavation, the installation and maintenance of vegetative 
filter strips around the excavation, the minimization of the area of groundwater exposed at any 
time. This plan shall be reviewed by the commission/board with technical assistance from the 
state Department of Environmental Quality (DEQ).  

The SWPPP was included in this application packet and does describe proposed plans 
and procedures for the protection of the ground water. The GPO specifies that this plan 
shall be reviewed by you as a commission with the technical assistance from the DEQ. It 
has been submitted but there is not a statement about the merits or acceptance of the 
proposal. 

Action:  

Table to review the merits of the ground water protection proposals with the 
advisement of DEQ. 

There is the option to split the question this evening and consider first if the application 
is complete and take up the enforcement issues in a future meeting. 

If any of these cannot be resolved in a reasonable time frame, then consideration to 
deny the application should be given. A new application can be made when the 
application is complete. 

 



 
 
 

CONDITIONAL USE PERMIT 
Kevin Cook 

Accessory Building w/ Living Space 
 

  



 
STAFF REPORT 

  



 Madison County 
Planning and Zoning 

Application Summary and Staff Report 
Application Type: CONDITIONAL USE PERMIT 
Applicant: Kevin Cook 
Surveyor/Engineer: N/A 
Location: 4220 W 3800 S, Rexburg 
Date for Consideration: September 14, 2022 

Project 
Description: 

The applicant is applying for a Conditional Use Permit to construct a duplex on their 3.24 Acre 
lot at 4220 W 3800 S, Rexburg  

Staff 
Recommendation: 

Madison County Code allows a Duplex in Trans Ag Zones with a Conditional Use Permit. The 
maps on the following pages indicate the location of the parcel and the building, as well as 
neighboring land uses. The property is zoned Trans Ag.   
 

Possible Motions 
Approval 
I move to recommend APPROVAL of 
the application from Kevin Cook for a 
Conditional Use Permit for a Duplex 
as proposed in application materials 
received August 5, 2022, with the 
following conditions: 
1. 
2. 

Denial 
I move to recommend DENIAL of 
the application from Kevin Cook for 
a Conditional Use Permit for a 
Duplex as proposed in application 
materials received August 5, 2022, 
for the following reasons: 
1. 
2. 
 

Tabled 
I move to TABLE the application 
from Kevin Cook for a Conditional 
Use Permit for a Duplex as proposed 
in application materials received 
August 5, 2022, and request 
additional information from the 
applicant, including: 
1. 
2. 

 

Description/Definition of Current and Proposed Zoning – Madison County Code Section 101-137 

Sec 101-137 Standards Applicable To Conditional Uses 
The commission shall review the particular facts and circumstances of each proposed conditional use in terms of 
the following standards and shall find adequate evidence showing that such use at the proposed location will:  

1. In fact, constitute a conditional use as established in this part for the zoning designation involved, in that 
it is not already defined as a permitted use;  

2. Be harmonious with and in accordance with the general objectives or with any specific objective of the 
Comprehensive Plan and/or this part;  

3. Be designed, constructed, operated and maintained to be harmonious and appropriate in appearance with 
the existing or intended character of the general vicinity and that such use will not change the essential 
character of the same area;  

4. Not be hazardous or disturbing to existing or future neighboring allowed uses;  
5. Be served adequately by essential public facilities and services such as highways, streets, police and fire 

protection, drainage structures, refuse disposal, water, sewer and schools, or that the persons or agencies 
responsible for the establishment of the proposed use shall be able to provide adequately any such 
services;  

6. Not create excessive additional requirements at public cost for public facilities or services, and will not 
be detrimental to the economic welfare of the community;  

https://madison.municipalcodeonline.com/book?type=ordinances#name=Sec_101-137_Standards_Applicable_To_Conditional_Uses


7. Not involve uses, activities, processes, materials, equipment or conditions of operation that will be 
detrimental to any persons, property or the general welfare by reason of excessive production of traffic, 
noise, smoke, fumes, glare or odors;  

8. Have vehicular approaches to the property which shall be so designed as not to create an interference 
with traffic on surrounding public thoroughfares; and  

9. Not result in the destruction, loss or damage of a natural, scenic or historic feature of major importance.  

(Prior Code, title 10, § 1.4.3; Ord. No. 384, § 1.4.3, 3-12-2012)  

 

Zoning – The subject property is in the Trans Ag Zone.  
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WRITTEN CORRESPONDENCE 
 

 
 
 
 
 
 



 
 
 
 

CONDITIONAL USE PERMIT 
Brandon Hawkes 

Accessory Building w/ Living Space 
 
  



 
 
 
 
 
 
 

STAFF REPORT 
 
 
 
 
 
 
 



 

Madison County 

Planning and Zoning 
Application Summary and Staff Report 

Application Type: CONDITIONAL USE PERMIT 
Applicant: Brandon Hawkes 

Surveyor/Engineer: N/A 

Location: 3735 Hirschi Loop,  Rexburg 

Date for Consideration: September 14, 2022 PZC 

Project 

Description: 

The applicant is applying for a Conditional Use Permit to construct primary residence on a 2.04 

lot in the Hartcrest Estates Subdivision. The parcel is Zoned Trans Ag. There is already a shop 

with living quarters constructed on the parcel. At this time, the applicant has applied for a 

building permit for the primary home. Since this is the second dwelling on the property, a CUP 

is required. Upon approval, the existing accessory building (shop) with living quarters will be 

recognized with the Conditional Use Permit, with the new building becoming the primary 

dwelling.  The new primary residence and the shop/apartment will share a septic system. 

 

Staff 

Recommendation: 

Staff recommends approval of the new home as the primary dwelling, and recognizing the 

existing accessory building with living quarters through the CUP. 

 

Possible Motions 

Approval 

I move to recommend APPROVAL of 

the application from Brandon Hawkes 

for a Conditional Use Permit for 

Accessory Building with Living 

Space as proposed in application 

materials received August 4, 2022, 

with the following conditions: 

1. 

2. 

Denial 

I move to recommend DENIAL of 

the application from Brandon Hawkes 

for a Conditional Use Permit for 

Accessory Building with Living 

Space as proposed in application 

materials received August 4, 2022, 

for the following reasons: 

1. 

2. 

 

Tabled 

I move to TABLE the application 

from Brandon Hawkes for a 

Conditional Use Permit for Accessory 

Building with Living Space as 

proposed in application materials 

received August 4, 2022, and request 

additional information from the 

applicant, including: 

1. 

2. 

 

Description/Definition of Current and Proposed Zoning – Madison County Code Section 101-137 

Sec 101-137 Standards Applicable To Conditional Uses 

The commission shall review the particular facts and circumstances of each proposed conditional use in terms of 

the following standards and shall find adequate evidence showing that such use at the proposed location will:  

1. In fact, constitute a conditional use as established in this part for the zoning designation involved, in that 

it is not already defined as a permitted use;  

2. Be harmonious with and in accordance with the general objectives or with any specific objective of the 

Comprehensive Plan and/or this part;  

3. Be designed, constructed, operated and maintained to be harmonious and appropriate in appearance with 

the existing or intended character of the general vicinity and that such use will not change the essential 

character of the same area;  

4. Not be hazardous or disturbing to existing or future neighboring allowed uses;  

https://madison.municipalcodeonline.com/book?type=ordinances#name=Sec_101-137_Standards_Applicable_To_Conditional_Uses


5. Be served adequately by essential public facilities and services such as highways, streets, police and fire 

protection, drainage structures, refuse disposal, water, sewer and schools, or that the persons or agencies 

responsible for the establishment of the proposed use shall be able to provide adequately any such 

services;  

6. Not create excessive additional requirements at public cost for public facilities or services, and will not 

be detrimental to the economic welfare of the community;  

7. Not involve uses, activities, processes, materials, equipment or conditions of operation that will be 

detrimental to any persons, property or the general welfare by reason of excessive production of traffic, 

noise, smoke, fumes, glare or odors;  

8. Have vehicular approaches to the property which shall be so designed as not to create an interference 

with traffic on surrounding public thoroughfares; and  

9. Not result in the destruction, loss or damage of a natural, scenic or historic feature of major importance.  

(Prior Code, title 10, § 1.4.3; Ord. No. 384, § 1.4.3, 3-12-2012)  

 

Zoning – The subject property is in the Trans Ag Zone.  

 

  



  



 

  



 
 
 
 
 
 
 

APPLICATION 
 
 
 
 
 
 
 



























 
 
 
 
 
 
 

WRITTEN CORRESPONDENCE 
 
 
 
 
 

 
 



 
 

 
TO ATTEND PUBLIC HEARINGS 

VIA ZOOM PLEASE USE THE LINK 
BELOW: 

https://zoom.us/j/96202049064 

 

https://zoom.us/j/96202049064
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